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"(v) Any person adver.ly affected by any final ac·
tion or failure to act by a State or local govem17U!nt or
an1 instrumentality t1~reof that is inconsistent with
thIs subfJC!-ragraph may, within 30 days after such ac­
tion or failure to act, com17U!nce an action in any court
of competent jurisdiction. The court shall hear and de­
cide such action on an expedited basis. Any person ad·
versely affected by an act or failure to act by a State
or local govern17U!nt or any instrumentality thereof that
is inconsistent with clause (iv) may petition the Com­
mission for rel~f.
"(C) DEFINITIONS.-For purposes of this paragraph-

14m the term 'personal wireless services' means
com17U!rcial mobile services, unlicensed wireless .rv­
ices, and common carrier wireless exchange access
services;

"(ii) the term 'personal wireless .rvice facilit~s'

means facilit~s for the provision of personal wireless
services; and

"(iii) the term 'unlicensed wireless service' 17U!ans
the offering of telecommunications services using duly
authorized devices which do not require individual li­
censes, but does not 17U!an the provision of direct-to­
home satellite services (as defiTU!d in section 303(v)).".

(b) RADIO FREqUENCY EMlSSIONS.-'Nithin 180 days after the
enact17U!nt of this Act, the Commission shall complete action in ET
Docket 93-62 to prescribe and make effective rules regarding the en·
viron17U!ntal effects of radio frequency emissions.

(c) AVAlLABIUTY OF PROPERTY.-Within 180 days of the enact­
ment of this Act, the Presuunt or his desigTU!e shall prescribe proce­
dures by which Federal depart17U!nt. and agenc~s may make avail­
able on a fair, reasonable, and nondiscriminatory basis, property,
",hts-of-way, and easements under their control for the place17U!nt
Of TU!W telecommunications services that are dependent, in whole or
in part, upon the utilization of Federal spectrum rights for the
transmission or reception of such services. These procedures may es­
tablish a presumption that request. for the use of property, rights­
of-way, and easements by dUly authorized providers shoulil be
granted absent unavoidable direct conflict with the depart17U!nt or
O¥ency's mission, or the current or planTU!d use of the property,
nghts-ol-way, and ease17U!nts in question. Reasonable fees may be
charged to providers of such telecommunications services for use of
property, rights-or-way, and ease17U!nts. The Commission shall pro­
vide technical support to States to encourage them to make property,
rights-of-way, and easements under their jurisdiction available for
such purposes.



SECTION 704-FACILITIES SITINO; RADIO PUQtT&NCY RMJ88ION
• STANDARDS

SencU bill
No provision.

House CJTMMTMnt
Section 108 of the Houle amendment requ1recl tJ» C.-hi.

to iuue regulations within 180 day. or enactment for fIl
CMS. A negotiated rulemaking committee compriaed of State ....
local governments, public safety agencies and the aft'ected ban.
tries were to have attempted to develop a uniform ~llcy to propoee
to the Commission for the siting of wireless tower SIt..

The House amendment also required the Commiuion to com­
plete its pending Radio Frequency (RF) emiuion exposure stand­
ards within 180 days of enactment. The siting of facilities could not
be denied on the basis of RF emission levels for facilities that were
in compliance with the Commission standard.

The House amendment also required that to the greatest ex­
tent pouible the Federal government make available to use of Fed­
eral property, rights-of-way, easements and any other physical in­
struments in the siting of wireless telecommunications facilities.

Conference agreeTMnt
The eonference agreement creates a new section 704 which pre­

vents Commission preemption of local and State land use deciSIons
and preserves the authority of State and local governments over
zoning and land use matters except in the limited circumstances
set forth in the conference agreement. The conference agreement
also provides a mechanism for judicial relief from zoning decisions
that fan to comply with the provisions of this section. It is the in­
tent of the conferees that other than under section 332(cX7XBXiv)
of the Communications Act of 1934 as amended by this Act and
section 704 of the Telecommunications Act of 1996 the courts shall
have exclusive jurisdiction over all other disputes arising under
this section. Any pending Commission rulemaking concerning the
preemption of local zoning authority over the placement, construc­
tion or modification of CMS facilities should be terminated.

When utilizing the tenn "functionally equivalent services" the
conferees are referring only to personal wireless services as defined
in this section that directly compete against one another. The in­
tent of the conferees is to ensure that a State or local government
does not in making a decision regarding the placement, construc­
tion and modification of facilities of personal wireless services de­
scribed in this section unreasonably favor one competitor over an­
other. The conferees also intend that the phrase "unreasonably dis­
criminate among providers of functionally equivalent services" will
provide localities with the flexibility to treat facilities that create
different visual, aesthetic, or safety concerns differently to the ex­
tent pennitted under generally applicable zoning requirements
even if those facilities provide functionally equivalent services. For
example, the conferees do not intend that if a State or local govern­
ment grants a permit in a commercial district. it must also grant
a permit for a competitor's 50-foot tower in a residential district.

Actions taken by State or local governments shall not prohibit
or have the effect of prohibiting the placement, construction or
modification of personal wireless services. It is the intent of this
section that bans or policies that have the effect of banning per­
sonal wireless services or facilities not be allowed and that deci­
sions be made on a case-by-case basis.
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Under subsection (c)(7)(BXii), decisions are to be rendered in a
reasonable period of time, taking into account the nature and scope
of each request. If a request for placement of a personal wireless
service facility involves a zoning variance or a public hearing or
comment process, the time period for rendering a decision will be
the usual period under such circumstances. It is not the intent of
this provision to give preferential treatment to the personal wire­
less service industry in the processing of requests, or to subject
their requests to any but the generally applicable time frames for
zoning decision.

The phrase "substantial evidence contained in a written
record" is the traditional standard used for judicial review of agen­
cy actions.

The conferees intend section 332(c)(7XBXiv) to prevent a State
or local government or its instrumentalities from basing the regula­
tion of the placement, construction or modification of CMS facilities
directly or indirectly on the environmental effects of radio fre­
quency emissions if those facilities comply with the Commission's
regulations adopted pursuant to section 704(b) concerning such
emissions.

The limitations on the role and powers of the Commission
under t~s subparagraph relate to local land use regulations and
~ not intended to limit or atTect the Commission's general author­
Ity over radio telecommunications, including the authority to regu­
late the construction, modification and operation of radio facilities.

The conferees intend that the court to which a party appeals
a decision under section 332(c)(7)(B)(v) may be the Federal district
court in which the facilities are located or a State court of com­
petent jurisdiction, at the option of the party making the appeal,
and that the courts act expeditiously in deciding such eases. The
term "final action" of that new subparagraph means final adminis­
trative action at the State or local government level 80 that a party
can commence action under the subparagraph rather than waiting
for the exhaustion of any independent State court remedy other­
wise ~uired.

With respect to the availability of Federal property for the use
of wireless telecommunications infrastructure sites under section
704(c), the conferees generally adopt the House provisions, but sub­
stitute the President or his designee for the Commission.

It should be noted that the provisions relating to telecommuni­
cations facilities are not limited to commercial mobile radio licens­
ees, but also will include other Commission licensed wireless com­
mon carriers such u point to point microwave in the extremely
high frequency portion of the electromagnetic spectrum which rely
on line of sight for transmitting communication services.

Conference Report. (House) 104-104
P. 207-209
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EXECUTIVE ORDERS
No. \2866

Executive Order 1%8&6 of Septelllber 30. 1993

Regulatory Planning and Review
58 F.R. 51735
The American people deserve a regulatory system that works for them.
not against them: a regulatory system that protects and improves their health.
safety. ,nvironment. and weH-being and improves the performance of the
economy without imposing unacceptable or unreasonable costs on society;
resulatory policies that recosnlze that the private sector and private markets
are the best engine for economic growth; regulatory approaches that respect
the role of State. local. and tribal governments; and regulations that are
effective. consistent. sensible. and understandable. We do not have such

a regulatory system today.
With this Executive order. the Federal Government begins a program to
refonn and make more efficient the regulatory process. The objectives of
this Executive order are to enhance planning and coordination with respect
to both new and existing regulations; to reaffirm the primacy of Federal
agencies in the regulatory decision-making process; to restore the integrity
and legitimacy of regulatory review and oversight; and to make the process
more accessible and open to tblt public. In pursuing these objectives. the
regulatory process shall be conducted so as to meet applicable statutory
requirements and with due regard to the discretion that has been entrusted

to the Federal agencies.
Accordingly. by the autbority vested in me as President by the Constitution
and the laws of tbe Uoited States of America. it is hereby ordered as

follows:
Secti- 1. Statement of Regulatory Philosophy and Principles. (a) The Regu­
latory Philosophy. Federal agencies should promulgate only such regulations
as are required by law. are necessary to interpret the law, or are made
n8C1lss

a
ry by compelling public need. such as material failures of private

markets to protect or improve the health and safety of Ihtl public. the
environment. or the well-being of the American l-'()OVle. In dedding whether
and how to regulate. agencies should assess all costs and benefits of available
regulatory alternatives. including the alternative of not regulating. Costs
and benefits shall be undersa.ood to include both quantifiable measures Ito
the fullest extent that these can be usefully estimated) and qualitative meas­
ures of costs and benefits that are difficult to quantify. but nevertheless
ossential to consider. Further. in choosing among alternative regulatory ap­
proaches. agencies should select those approaches that maximize net benefits
(including potential economic. environmental. public health and safety. and
other advantages; distributive impacts; and equity). unless a statute requires

another reguLatory approach.
(b} The PrinapJes of Regu1cJaion. To ensure that the agencies' regulatory

proz,:ams are CODSistent with the philosophy set forth above. agencjes should
adhere to the following principles. to the extent permitted by law and

where appllcable:
(1) Bach agency shan identify the problem that it intends to address

(including. where apPlicable. tbe faituree of private markets or public institu·
lions that wamaDl Dew 8B8Ilcy action) as well as assesS the significance

of that problem.
(2) EKb apDq shan examine whether existing regulations (or other

law) ha_ ~ted. or contributed to. the problem that a new regulation
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is intended to correct and whetber tbose regulations (or otter law) sbould
be modified to achieve the intended goal of regulation more effectively.

(Jl Each agency shaJJ identify and assess available alternatives to direct
regulation. including proViding economic incentives to encourage the desired
behavior. such as user fees or marketable permits. or providing Information
upon wbicb choices can be made by the public.

(.. ) In setting regulatory prioritles. eacb agency shall consider. to tbe
extent reasonable. tbe degree and nature of the risks posed by various
substances or activitles within Its jurisdiction.

(5) When an agency determines that a regulation is the best available
method of achieVing the regulatory obtective. it shall design i1s regulations
in the most cost'effective manner to achieve tbe regulatory objective. In
doing so. each 8(lency shall consider Incentlves for innovation. consistency.
predictability. the costs of enforcement and compliance (to the government.
resulated entitles. and the public). flexibility. distributive Impacts. and eq­
uity.

(6) Each agency sball assess both the costs and the benefits of the
intended regulation and. recognizing tbat some costs and benefits are difficult
to quantify. propose or adopt a regulation only upon a reasoned determination
that the benefits of the intended regulation justify its costs.

(7) Eacb agency shall base its dttcislons on tbe best reasonably obtainable
scientific. technical. economic. and other information concerning the need
for. and consequences of. the Intended regulation.

(8) Each agency shall Identify and assess alternative forms of regulation
and .hall. to tbe exteot feuible. specify performance objectives. ratber than
specifying the behavior or manner of compliance that regulated entities
must adopt.

(9) Wberever feasible. asencies shall seek. views of appropriate State.
local. and tribal official. before Imposing regulatory requirements that might
significantly or uniquely affect those governmental entities. Each agency
sball aSS8S1 tbe effects of Federal regulations on Stlte. local. and tribal
governments. Including specifically tbe availability of resources to carry
out tbose mandates. and seek to minimize those burdens that uniquely
or Significantly affect such governmental entities. consistent with achieving
regulatory objectives. In addition. as appropriate. agencies shall seek to
harmonize Federal regulatory actions with related State. local. and tribal
regulatory and other governmental functions.

(10) Each agency shall avoid regulations tbat are inconsistent. incompat­
ible. or duplicative witb Its otber regulations or those of other Federal
Igencies.

(l1) Each agency sball tailor its regulations to impose the least burden
on society. Including Individual•• businesses of differlns sizes. and other
entities (Including small communities and governmental entltlesl. consistent
with obtaining tbe regulatory objectives. taking Into account. among other
tbings. and to the extent practicable. the costs of cumulative regulations.

(12) Eacb agency sbal) draft its regulations to be simple and easy to
understand. wllh tbe 8081 of minimizlns the potentia) for uncertainty and
lIt1gaUon arising from such uncertainty.
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Sec. 2. Organization. An efficient regulatory planning and review process
is vital to ensure that the Federal Government's regulatory system best
serves the American people.

(a) The "gene;H. Because Federal agencies are the repositories of aignifi­
cant aubetanUve expertise and expertence, they are responalble for developlns
regulations and assuring that the regulations are consistent with applicable
law, the President's priorities, and the principles set forth in this Executive
order.

(b) The Office of Management and Budget. Coordinated review of asency
rulemak-ing is necessary to ensure that regulations are consistent with applica­
ble law. 1he President's priorities. and the principles set forth in this Execu­
tive order. and that decisions made by one agency do not conflict with
the policies or actions taken or planned by another agency. The Office
of Management and Budget (OMB) shall carry out that review function.
Within OMB. the Office of Information and Regulatory Affairs (OIRJ\) is
the repository of expertise concerning regulatory issues. including metbodolo­
gies and procedures that affect more than one agency, this Executive order,
and the President's regulatory policies. To tbe extent permitted by law,
OMB shall provide guidance to agencies and assist the President, lbe Vice
President, and olher regulatory policy advisors to tbe President in regulatory
planning and sball be the entity that reviews individual regulations, as
provided by this Executive order.

(c) The Vice President. Tbe Vice President is the principal advisor to
the President on. and shall coordinate tbe development and presentation
of recommendations concerning, regulatory polley. planning, and review,
as set forth in this Executive order. In fulfilling their responSibilities under
this Executive order. the President and the Vice President shall be assisted
by the regulatory policy advisors within the Executive Office of the President
!lnd by such agency officials and personnel as the President and the Vice
Presidenl may. from time to time, consult.
Sec. 3. Definitions. For purposes of this Executive order: (a) "Advisors"
refers to such regulatory policy advisors to the President as the President
and Vice President may from time to time consult. Including. amons others:
(1) lhe Director of OMB; (2) the Chair (or another member) of the Council
of Economic Advisers; (3) the Aaai.tant to the President for Economic Policy;
(4) the Assistant to the President for Domestic Polley; (5) the Aaaistent
to the President for National Security Affairs; (6) the Assistant to the President
for Science and Technology; (7) the Assistant to the President for Intergovern­
mental Affairs; (8) the Assistant to the President and Staff Secretary; (9)
the Assistant to tho President and Chief of Staff to the Vice President;
(10) the Assistant to the President and Counsel to the President; (11) the
Deputy Assistant to tbe President and Director of lhe White House Office
on Environmental Polley; and (12) the Administrator of OIRA, who also
shall coordinate communications relating to this Executive order among
the agencies, OMB, the other Advisors, and the Office of the Vice President.

(h) "Agency," unless otherwise indicated. means any authority of the
United States that is an "asency" under 44 U.S.C. 3502(1), other than those
considered to be Independent regulatory agencies. as defined in 44 U.S.C.
3502(10).

(c) "Director" means lhe Director of OMB.
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(d) "Regulation" or "rule" means an agency slatement of general applicabil­
ity and future effect, which the asency intends to have the force and effect
of law. that is designed to implement, interpret, or prescribe law or policy
or to describe the procedure or practice requirements of an agency. II does
not, however. include:

(1) Regulalions or rules issued in accordance with the formal rulemaking
provisions of 5 U.S.c. 556. 557;

(2) Regulations or rules that pertain to a military or foreign affairs
function of the United States, other than procurement regulations and regula­
tions involving the import or export of non-defense articles and services;

(3) Regulations or rules that are limited to agency organization. manag...
ment, or personnel matters; or

(4) Any other category of resulations exempted by the Administrator
ofOIRA.

(e) "Regulatory action" means aD) substantive action by an agency (nor­
mally published in the Feden1 Resister) that promulsates or is expected
to lead 10 the promulgation of a .final rule or regulation, including notices
of inquiry, advance notices of proposed rulemaking. and notices of proposed
rulemaking.

(f) "Significant regulatory action" means any regulatory aclion that is
likely 10 result In a rule that may:

(1) Have an annual effect on tbe economy of $100 million or more
or adversely affect in a material way tbe economy, a sector of the economy.
productivity, competition, jobs. the environment. public heahh or safety.
or Slale. local. or tribal governmenls or communities;

(2) Create a serious inconsistency or otherwIse interfere with an aCllon
taken or planned by another agency:

(3) Materially aher the budgetary impact of entitlements. grants. user
fees. or loan programs or the rights and obligations of recipients thereof;
or

(4) Raise novel legal or policy issues arising out of legal mandates.
th. President'. priorities, or the principles set forth in this Executive order.
Sec. •• Planning Mechanism. In order to have an effective regulatory program.
to provide for coordination of regulations. to maximize consultation and
lhe resolution of potential conflicts at an early stage. to involve the public
and its State. local. and tribal officials in regulatory planning. lind 10 ensure
that new or revised regulations promote the President's priorities and the
principles set fortb in this Executive order. these procedures shall be fol­
lowed, to the extent permitted by law: (al AgenCies' Policy Meeting. Early
in each year's plannins cycle, the Vice President shall convene a meeting
of the Advisors and the heeds of asencies to seek a common understanding
of priorities and to coordinate regulatory efforts to be accomplished in
the upcoming year.

(b) Unified Regulatory Agenda. For purposes of this subsection. Ihe term
"apney" or "asenel.." sball also include those considered to be independent
regulatory agencies, as defined in 44 U.S.C. 3502(10). Each agency shall
prepare an apnda of aU regulations under development or review. at a
lime and in a manner specified by the Administrator of GIRA. The description
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of each n!gulatory action shalt contain. at a minimum. a regulation identifier
number. a brief summary of the action. the !egal authority for the action.
any lesai deadline for the action, and the name and telephone number
of a knowledgeable agency orntia\. Agencies may incorporate the information
requited unuec 5 U.S.C. 602 and 41 U.S.C. 402 into these agendas.-rc) The Regularory Pion. For purposes of this subsection. the term "agency"
or "agencies" shall also include those considered to be independent regu­
latory agencies. as defined in 44 U.S.C. 3502(10). (1) As part of the Unified
Regulatory Agenda. beginning In 1994. each agency shall prepare a Regulatory
Plan (Plan) of the most important significant regulatory actions thO\t the
agency reasonably expects to Is~ue in proposed or final form in thaI fiscal
year or thereafter. The Plan shall be approved personally by the agency
head and shall contain at a minimum:

(A) A statement of the agency's regulatory objectives and priorities and
how they-relate to the President's priorities;

(D) A summary of each planned significant regulatory action Including.
to the extent possIble. alternatives to be considered and preliminary estimates
of tbe anticipated costs and benefits;

(C) A summary of the Jegal basis foc each such action. including whether
any aspect ofthe action is reqUired by statute or court order;

(D) A statement of the need for each such action and. if applicable.
bow the action wlll reduce risks to public health. safety. or the environment.
as well as bow tbe magnitude of the risk addressed by the action relates
to otber risks within the Jurisdiction of tbe agency:

(E) The agency's schedule for action. including a statement of any appli·
cable statutory or judicial deadlines; and

(F) The name. address. and telephone number of a person the public
may contact for additional information about the planned regulatory action.

(2) Each agency shall forward its Plan to DIRA by June 1st of each
year.

(3) Within 10 calendar days after DIRA has received an agency's Plan.
DIRA shall circulate it to other affected agencies. the Advisors. and the
Vice President.

(4) An l)gency head who believes that a planned regulatory action of
anolher agency may conflict with its own policy or action taken or planned
sball promptly notify. in writing. the Administrator of OIRA. who shall
,forward that communication to the issuing agency. Ihe Advisors. and the
.Vice President.

(5) If the· Administrator of DIRA believes that a planned regulatory
'action of an agency may be inconsistent with the President's priorities
'or"the principles set forth in Ibis Executive order or may be in conflict
with any policy or action taken or planned by another agency. the Adminis­
trator of DIRA shall promptly notify. in writing. the affected agencies. Ihe
Advisors. and the Vice President.

(6) The Vice President. with the Advisors' assistance. may consult with
the heads of agencies witb respect to their Plans and. in appropriate instances.
'request further consideration or inter-agency coordination.
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(7) The Plans developed by the issuing agency shall be published annu-
ally in the Dctober publication of the Unified Regulatory Agenda. This
publication shall be made available to the Congress: State. local. and tribal
governments: and the public. Any views on any aspect of any agency Plan.
including whether any planned regulatory action might conflict with any
other planned or existing regulation. impose any unintended consequen~ces

~
n the public. or confer any unclaimed benefits on the public. should

be directed to the issuing agency. with a copy to DIRA.

) Regulatory Worlcing Group. Within 30 days of Ihe date of Ihis Executive
order. the Administrator of OIRA shall convene a Regulatory Working Group
("Working Group"). which shall consist of representatives of the heads of
each agency th'!t the Administrator determines to have significant domeslic
regulatory responsibility. the Advisors. and the Vice President. The Adminis­
trator of OIRA shall chair tbe Working Group and shall periodically advise
the Vice President on the activities of the Working Group. The Working
Group shall serve as a forum to assist agencies in identifying and analyzing
important regulatory issues (including. among others (1) the development
of innovative regulatory techniques. (2) the methods. efficacy. and utility
ot comparative risk assessment in regulatory decision-making. and (3) the
development of short forms and other streamlined regulatory approacbes
for small businesses and other entities). The Working Group sh.1l meet
at least quarterly and may meet as a whole or in subgroups of agencies
with an interest in particular issues or subject areas. To inform its discussions.
the Working Group may commission analytical studies and reports by OIRA.
the Administrative Conference of the United States. or any other llgency.

(e) Conferences. The Administrator of OIRA shall meet quarterly with
representatives of State. local. and tribal governments to identify botb existing
and proposed regulations that may uniquely or significantly affect those
governmental entities. The Administrator of DIRA shall also convene. from
time to time. conferences with representatives of businesses. nongovern­
mental organizations. and the public to discuss regulatory issues of common
concern.
Sec. S. Existing Regulotions. In order to reduce the regulatory burden on
the American people. their families. their communities. their State. local,
and tribal governments. and their Industries: to determine whether regula­
tions promulgated by the executive branch of the Federal Government have
become unjustified or unnecessary as a result of changed circumstances:
to confirm that regulations are both compatible with each other and not
duplicative or inappropriately burdensome in the aggregate: to ensure that
all regulations are consistent with the President's priorilies and the principles
set forth in this Executive order. within applicable law: and to olhelWise
improve the effectiveness of existing regulations: lal Within 90 days of
the date of this Executive order. each agency shall submit to OIRA a program.
consistent with its resources and regulatory priorities. under which the
agency will periodically review its existing Significant regulations to deter­
mine whether any such regulations should be modified or eliminated so
llS to make the agency's n!gulatory program more effective in achieving
the n!gulatory objectives. less burdensome. or in greater alignment with

/ the President's priorities and the principles set forth In this Executive order.
Any significant regulations selected for review shall be included in the
agency's annual Plan. The agency shall also identify any legislative mandates
Ihal require the agency to promulgate or continue to impose regulations
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that the agency believes are unnecessary or outdated by reason of changed
"ir~umstances.

(h) The Administrator of OIRA shall work with the Regulatory Working
Group and otber interested entities to pursue the objectives of this section.
State. local. and tribal governments are specifically encouraged to assist
in the identification of regulations that impose significant or unique burdens
on those governmental entities and that appear to have outlived their justifica­
tion or be otherwise inconsistent with the public interest.

(c) The Vice President. in consultatioD with the Advisors, may Identify
for review by the appropriate agency or agencies other existing regulations
of an agency or groups of regulations of more than one agency that affect
a particular group, industry. or sector of the economy, or may identify
legislative mandates that may be appropriate for reconsideration by the
Congress.
Sec_ 6. Centralized Review of Regulatiolls. The guidelines set forth below
shall apply to all regulatory actions. for both new and existing regulations.
by agencies other than those agencies specifically exempted by the Adminis­
trator of OIRA:

(a) A~ncy Respollsjbi1itj~s. (1) Each agency shall (consistent wilh Its
own rules. regulations. or procedures) provide the public with meaningful
participation in the regulalory process. In partlcuiar, before issuing a notice
of proposed rulemaking, eacb agency should. where appropriate. seek the
involvement of those who are intended to benefit from and those expected
10 be burdened by any regulation (including, specifically, State. local. and
tribal officials). In addition, each agency should afford the public a meaning­
ful opportunity to comment on any proposed regulation. which in most
cases should include a comment period of not less than 60 days. Each
agency also Is directed to exploro and. where appropriate, use consensual
mechanisms for developing regulations, including negotiated rulemaking.

(2) Within 60 days of the date of tbis Executive order, each agency
head shall designate a Regulatory Policy Officer who shall report to the
agency head. The Regulatory Policy Officer shall be involved at each stage
of the regulatory process to foster the development of effective, innovative.
and least burdensome regulations and to further the principles set. forth
in this Executive order.

(3) In addition to adhering to its own rules and procedures and to
the requirements of the Administrative Procedure Act. the Regulatory Flexi­
bility Act, the Paperwork Reduction Act, and other applicable law, each
agency shall develop its regulatory action. In a timely fashion and adhere
to the following procedures with respect to a regulatory action:

(A) Each agency shall provide OlRA. at such times and in the manner
~peeified by the Administrator of OlRA. with a list of its planned regulatory
actions. indicating those which the agency believes are significant f8Aulatory
actions within the meaning of this Executive order. Absent a material change
in· the development of the planned regulatory action, those not designated
as significant will not be subject to review under this section unless. within
10 working days of receipt of the list, the Administrator of OIRA notifies
the agency that OlRA has determined that a planned regulation is a significant
regulatory action within the meaning of this Executive order. The Adminis­
trator of OIRA may waive review of any planned regulatory action designated

(by' the agency as significant. In which case the agency need not further
'comply with subsection (a)(3)(8) or subsection (a)(3)(C) of this section.
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(8) For each matter identified as. or determined by the Administrator
of OfRA to be. a significant regulatory action, the issuing agency shall
provide to OIRA:

(i) The text of the draft regulatory action. together with a reasonably
detailed description of the need for the regulatory action and an explanation
of how the regulatory action will meet that need; and

(ii) An assessment of the potential costs and benefits of the regulatory
action, Including an explanation of the manner in which the regulatory
action is consistent with a statutory mandate and. to the extent permitted
by law. promotes the President's priorities and avoids undue Interference
with State. local. and tribai governments iit the exercise of their governmental
functions.

(C) For those matters identified as. or determined by the Administrator
of OIU to be, a significant regulatory action within the scope of section
3(0(1). the agency shall also ,rovide to OIRA the following additional infor­
mation developed as part 0 the agency's decision-making process (unless
prohibited by law):

(i) An assessment. including th~ underlying analysis. of benefits antici­
pated from the regulatory action (such as, but not limited to, the promotion
of the efficient functioning of the economy and private markets. the enhance­
ment of health and safety. the rrotection of the natural environment, and
the elimination or reduction 0 discrimination or bias) together with. to
the extent feasible, a quantification of those benefits;

(Ii) An assessment. including the underlying analysis. of costs anticipated
from the regulatory action (such as, but not limited to, the direct cost
both to the government in administering the regulation and to businesses
and others in complying with the regulation, and any adverse effects on
the efficient functioning of the economy, private markets (including produc­
tivity, employment, and competitiveness), health. safety, and the natural
environment). together with, to the extent feasible, a quantification of those
costs; and

(iii) An assessment. including the underlying analysis, of costs and
benefits of potentially effective and reuonably feasible alternatives to the
planned regulation. Identified by the agencies or the public (including im­
proving the current regulation and reasonably viable nonregulatory actions),
and an explanation why the planned regulatory action is preferable to the
Identified potential alternatives.

(D) In emergency situations or when an agency is obligated by law
to act more quickly than normal review procedures allow, the agency shall
notify OIRA as soon as possible and. to the extent practicable, comply
with subsections (a)(3)(8) and (e) of this section. For those regulatory actions
that are governed by a statutory or court-imposed deadline. the agency
shall. to the extent practicable. schedule rulemaking proceedings so as to .
permit sufficient time for OIRA to conduct its review, as set forth below
In subsection (h)(2) through (4) of this section.

(E) After the regulatory action has heen published in the Federal Rqpster
or otherwise issued to the public, the agency shall:

(i) Make available to the public the information set forth in subsections
(a)(3)(8) and (C);
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(iii Identify for the public. in a complete. clear. and simple manner.
the substantive changes betw"n the draft. submitted to QIRA for review
and the action subsequently announced: and

(iii) Identify for the public those changes in the regulatory action that
were made at the suggestion or recommendation of OIRA.

(F) All information provided to the public by the agency shall be in
plain. understandable language.

(bl OIRA Responsibilities. The Administrator of OIM shall provide mean­
ingful guidance and oversight so that each agency's regulatory actions are
consistent with applicable law. the president's priorities. and the principles
set' forth In this Executive order and do not conflict with the policies
or actions of another agency. OIRA shall. to the extent permiUed by law.
ad~ere to the following guidelines:

(1) OIRA may review only actions Identified by the agency or by OIRA
as significant regulatory actions under subsection (al(31(A) of this section.

(2) OIRA shall waive review or notify the agency in writing of the
results of Its review within the following time periods:

(AI For any notices of inquiry. advance notices of proposed rulemak.ing.
or other preliminary regulatory actions prior to a Notice of Proposed Rule­
mak.lng. within 10 working days after the date of submission of the draft

action to OIRA:
(BI For all other regulatory actions. within 9Q calendar days after the

date of submission of the Information set forth in subsections (al(31(B) and
(CI of this section. unless OIRA has previously reviewed this information
and. since that review. there has been no material change in the facts
and tlrcumstances upon which the regulatory action is based. in which
"ase. OIRA shall complete its review within 45 days: and

(CI The review process may be extended (11 once by no more than
30 calendar days upon the WTiUen approval oC the Director and (21 at
the request of the agency head.

(3) For each regulatory action that tbe Administrator of OIRII. returns
to an agency for further consideration of some or all of its provisions.
the Administrator of OIM shall provide the issuing agency e written expla­
nation for such return. setting forth the pertinent provision of this Executive
order on which OIRA is relying. If the agency head disagrees with some
or all of the bases for the return. the agency head shall so Inform tbe
Administrator of OlRA In WTiting.

(4) Except as otherwise prOVided by law or required by a Court. in
order to ensure greater openness, accessibility. and accountability in the
regulatory review process. OIRA shall be governed by the following disclosure
requirements:

(A) Only the Administrator of OlRA (or a particular designee) shall
receive oral communicalions Initiated by persons not employed by the execu­
tive branch of the Federal Government regarding the substance of a regulatory
action under aiM review:
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(B) All substantive communications between OIM personnel and per­
sons not employed by the executive bl'llnch of the Federal Government
regarding a regulatory aclion under review shall be governed by the following
guidelines: (i) A representalive from the issuing agency shall be Invited
to any meeting between OlRA personnel and such person(sl:

(il) OIRA shall forward to the Issuing agency. within 10 working days
of receipt of the communlcatlon(s), all written cornmunlcalions. regardless
of fonnat, between OIRA personnel and any person who is not employed
by the execullve branch of tbe Fedel'lll Government. and the dates and
names of Individuals Involved in all substantive ol'lll communications (in­
cluding meetings to which an agency representative was Invited. but did
not attend, and telephone conversations between OIRA personnel and any
such persons); and

(iii) OIRA shall publicly disclose relevant IDformatioJ:l about such
communication(s). as set forth below In subsection (b)(4)(C) of this section.

(e) OIRA sball maintain a publicly available log that shall contain.
at a minimum. the follOWing information pertinent to regulatory actions
under review:

(i) The status of aU regulatory actions. including if (and if so. when
and by whom) Vice Presidential and Presidential consideration was re­
quested:

(Ii) A notation of all written communications forwarded to an issuing
agency under subsection (b)(4)(B){ii) of this section; and

(iii) The dates and names of individuals involved 10 all substantive
oral communications. including meetings and telephone conversations. be­
tw"n OlRA personnel and any person not employed by the executive branch
of the Federal Government. and the subject mailer discussed during such
communications.

(D) After the regulatory action has been published in the Federal Register
or otherwise issued to the public. or after the agency has announced its
decision not to publish or issue the regulatory action. OIRA shall make
available to the public all documents exchanged between OIRA and the
agency during the review by OfRA under this section.

(5) All information provided to tbe public by OlRA shall be in plain.
understandable language.
Sec. 7. Reso/ution of Conflicts. To the extent permilled by law. disagreements
or confllCls between or among agency beads or between OMB and any
agency that cannot be resolved by the Administrator of OIRA shall be
resolved by the President, or by the Vice President acting at the request
of the President. with the relevant agency head (and. as appropriate. other
Interested government officials). Vice Presidential and Presidential consider­
ation of such disagreements may be initiated only by the Director. by the
head of tbe issuing agency. or by the head of an agency tbat has a significant
Interest in the regulatory action at Issue. Sucb review will not be undertaken
at the request of other persons, entities, or their agents.

Resolution of such conflicts shall be Infonned by recommendations devel­
oped by the Vice President, after consultation with the Advisors (and other
executive brancb officials or personnel whose responsibilities to the President
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Include the subject matter at Issue). The development of these recommenda­
tions shall be concluded within 60 days after review has been requested.

During the Vice Presidential and Presidential review period. communications
with any person not employed by Ihe Federal Government relating to the
substance of the regulatory action under review and directed to the Advisors
or their staffs or to the staff of the Vice President shall be in writing
and shall be forwarded by the recipient to the affected agency(ies) for inclu·
sion In the public docket(s). When the communication is not in writing.
such Advisors or staff members shall Inform the outside party that the
matter is under review and that any comments should be submitted in
writing.

At the end of this review process. the President. or the Vice President
acting at the request of the President. shall notify the affected agency and
the Administrator of OlRA of the President's decision with respect to the
matter.

Sec. 8. Publication. Except to the extent required by law. an agency sball
not publish in tbe Federal R.esister or otherwise issue to the public any
regulatory acUon that is subject to review under section 6 of this Executive

• order until (1) the Administrator of OIRA notifies the agency that OIRA
".; bas waived its review of the action or bas completed its review without

any requests for further consideration. or (2) the applicable time period
: fn section 6(b)(2) expires without OlM having notified the agency that
'it is returning the regulatory action for further consideration under section

LJ'J 6(b)(3). whichever occurs first. If the tenns of the preceding sentence have
" not been satisfied and an agency wants to publish or otherwise issue a

" regulatory action. the head of that agency may request Presidential consider·
atlon through the Vice President. as provided under section 7 of this order.
Upon receipt of this request. the Vice President shall notify OIRA and
the Advisors. The guidelines and time period set forth in section 7 shall
apply to the publication of regulatory actions for which Presidential consider·
aUon has been sought.

Sec. 9. Agency Authority: Nothing in this order shall be construed as dispiac·
ing the agencies' authority or responsibiliUes. as authorized by law.

Sec. 10. Judicial Review. Nothing in this Executive order shall affect any
otherwise available judicial review of agency action. This Executive order
is Intended only to Improve the internal management of the Federal Govern·
ment and does not create any right or benefit. substantive or procedural.
enforceable at law or equity by a party against the United States. its agencies
or Instrumentalities. its officers or employees. or any other person.

Sec. 11. Revocations. Executive Orders Nos. 12291 and 12498;1 all amend·
ments to those Executive orders; all guidelines issued under those orders;
and any exemptions from those orders heretofore granted for any category
of rule are revoked.

~~
THE WHITE HOUSE.
September 30~ 1993.
1. 5 U.S,C.A. t 601 nt
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Executive Order 12867 or September 30, 1993

Tennination of Eme~ncy Authority for Certain Export Con­
lIloIs
58 F.R. 51747

By Ihe aUlhority vesled In me as President by the Constilutlon and the
laws of the United States of America. including section 203 of the Inter­
national Emergency Economic Powers Act (SO U.S.C. 1702) ("the IEEPA").
the National Emergencies Act (SO U.S.c. 1601 el seq.). Ihe Export Administra­
lion Act of 1979. as amended (SO U.S.C. App. 2401 et seq.) ("the Act").
and section 301 of title 3 of tbe United States Code. it is hereby ordered
u follows:

Section 1. In view of tbe extension of the Act by Public Law 103-10
(March 27. 19931. Executive Order No. 12730'of September 30. 1990. which
continued the effect of export control regulations under the IEEPA. is revoked.
and the declaration of economic emergency is rescinded. as provided in
this order.

Sec. 2. The revocation of Executive Order No. 12730 shill& not arrect any
violation of any rules, resulatlon•• orden. licenses. and other forms of admin­
istrative action under that Order that occurred during Ihe period the order
was in effect. All rules and resulatlons Issued or continued in effect under
the autbority of the IEEPA and Executive Order No. 12735. including those
codified at 15 CFR Sections 768-799 (19931. and all orders. regulations.
licenses, and other forms or administrative aClion issued. taken. or continued
in effect pursuant thereto. shall remain in full force and effect. as if issued.
laken, Or continued in effect pursuant to and as authorized by the ACI
or by otber appropriate authority until amended or revoked by the proper
authority. Nothing in this order shall affect the continued applicability of
lhe provision for the administration of the Act and delegations of authority
set forth in Executive Order No. 12002 of July 7, 1917. Executive Order
No. 12214 of May 2. 1980. and Executive Order !'Jo. 12735 of November
16.1990.

Sec. 3. All rules. regulations. orders. licenses. and other forms of administra­
tive action issued. taken, or continued in errect pursuant to tbe authority
of the IEEPA and Executive Order No. 12730 relating to tbe administration
of Section 38(e) of the Anns Export Control Act (22 U.S.C. 2178(e)) shall
remain in full force and effect until amended or revoked under properauthority.

Sec. 4. This order sball take errect immediately.

~~
11fE WHITE HOUSE.
September 30. 1993.
I. 50 USC,A t 1701 nt.
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Euaalift Onler 1D75 of 0ctaIIer D. 1"3

Enhancing the Intergovel"lUDelltal Partnership
58 F.R. 58093

The Fed'" Government la c:hupcl with PlOtectlo8 the health and ..rety,
AI well AI pcomoUDa other natioDAlinterests. of the American people. How­
eYer. the CUIIlulaU.. effec:J of unfuDded Federal IDaDda... bas lncre&liDtlY
.treiDed the budaeta of Stete. local and tribal JOY8I1IIDeDts. In additloD.
the coat. complexity. and delay in applyiq for and NCe1viDB wuven from
Fedenl rtquiNaaeDta In appropriate cues bave hindered Stete. local. and
tribal 80Ye1D11leDts from tailoriDB Federal propama to meet the .J)ltCific
or~ DMdJ of their commUDiU...~ penuDents abould have
more tfexibWty to deaip aoluUOIII to the problema fKed by cttlzeoa in
thla COWlIrJ without exceNlve micromanapment and wmeceuazy regulatlon
from the Federal Co¥emment.

THEREFORE. by the authority vMted lD me AI Pretident by the CoaatitutioD
aDd the leWl! Of the UDited Stetes of America. and In order to reduce
th. lDlpoeitioD of UDfuaded mandat.. upon Stete. local. and tribal 80vem­
mea"; to ItreuDI1De the appUcatloD proc:eu for and Increue the availability
of waivers to Stete. local. and tribal aovemmeDts: and to estabIlah resular
and meanlDlful coaaultetloD and coUabontlOD with State, local. and tribal
sov-mm-ts on Federal matt.. thet .lp1ftcaotly or uoiquely affect their
commUD1U... It la benby ordered AI ~Uaw.:

SectiaIa 1. lleduetion of UnfundMI Mandat.el. (a) To the eJl1eol feuible
and J*1Illtted by law; DO executive deputmeDt or apoc:y C"ageacy") aball
promulp.. my rep1atloo that 1. DOt required by atatute and that creat..
• modate upon a State. local. or tribelpemment. uol...:

Cl) fuocb Dee.eaary to pay the direct co.ts iDcwred by the Stete. local.
or tribal pemment lD complyiDi with the mmdate .... provided by the
Feden! Co¥ermDent; or

(2) the 1IpDCy. prior to the formal plOmulpUon of replatioos cootaiDiDs
the PlOpoeecl mandate, provtdM to the Director of the 0fBce of MaDapment
and Budpt a deacriptiOD of the extent of the eaeocy" prior CODIultation
with rep.......tiYell of affected State, local. and tribal govemmeots. the
nature of their c:oaceroa. any written COauoUD1catlODS submitted to the apncy
by aucb UDita of perDJDeAt. and the agency'. position supporting the
need to issue the regulation CODtaininB the mmdate.

(b) Each apncy sba1l develop an efhetive proe... to permit elected officta1s
and other repnleDtatives of State. local. and tribal sovemments to provide
meuUDcful md tlmely input in the development of regulatory PlOponls
cootaiDiDl.ipificant UDfuDded IDaDdat...

Sec. z. lncteains Flaibility for State GJld Local Waiwrs. Ca) Each ...ncy
shall Nvtew Ita wa1Yer applicatloD proceaa and tab appropriate at.,. to
streamline that proc8IS.

(b) Each .-cY abell. to the exteot pncUcable aDd permitted by law.
cOII8Idw 8D'J .,,1JcatIoo by a State, local. or tribel penuIleal for a waiver
of atatutaIy or ...........,~ta in amaect10D with my pJ'08l'Ul

8115

EXEClmVE ORDERS
No. 12875

admlDiateNd by thet ..-cY with a aeaeral vWw toward incnUiDI opportuni­
ti.. for uUlidDl ftnible polley .ppro.ebee .t tbe State. local. and tribal
level lD cuee in wblcb the propoMd waiver la coasiateot wtth the applicable
Pederat polley obJectives and i. otberwiH appropriate.

(e) Eecb qeocy .ball. to the fu11eet meot pnctlceble and permitted by
law. reDder a deci.ioD upon a complete application for a waiver witb1D
120 day. of receipt of .ueb appUcation by the eaeoq. If the application
for a waiver 1. DOt panted. the apocy .ball provide the appUant with
timely written notice of the decision and the reaaoaa therefor.

(d) nu. Hdlon appila 0D1y to -'&tUtory or resulatory requ1rellleota of
the propalb that .... dbc:ntJ0IW)' and eubJec:t to wa1... by tbe ....,ey.
Sec:. 3. R..po1WbIllty /or .ta,ertq IJJJplaMntation. The auef ()pentIDI omc­
of each apocy aball be reepooalble for eosur1Dl the lDlplemantAtlOD of
and compliance with thia order.
Sec:. 4.~ Ord« No. U .... 1'b1a ord....ball euppl_t but DOt
aupersede the reqldteaMDts contained lD Executlve Order No. 128M ("Rep­
latory Plmn1.al and RevieW').

Sec:. 5. Scope. ta) Executive qeocJ DMaDI any authority of the United
Stata that is an HaaeocJ" 11DCA.r~ 44 U.s.c. 3502(1). other than thOM cooatd·

......... LA>-- eNd to be lDdepeocleut r.matory q!Ilda. AI deftDed in t4 U,S,c. 3502(tgL
(b) IndeptiDdeDt .odee .... requ..ted to comply with th. PIOYlIlODI

oflbS·cdw,
Sec:. .. ludldal &wIfJw. 1'b1a ordw is ~ded ooly to IJDprDYe the lDteIDa1
m......meot of the executive bnDcb and is Dot intended to. and doee
Dot. creet. any right or b4t1wfit. eubRantive or procedural. eDfotteeble at
la. or eqatty by a party ...... the UDited Stat... Its aseact" or iDstrWDeo­
tallti... ,ta oftlcen or employwM. or any other penon.
Sec. 7. Ef1ectiw Data. Tbia ord... .ball be effectlve 80 day. after the date
ofthiaord•.

~~

1HE WHITE HOUSE,
October 28. 2993.
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Annual Public & Private
Revenues Tied to Rights-of-Way

These public and private systems alone conduct roughly $390 billion in
business each year, activities wh ich are critical to the economy

and highly dependent upon local management of pUblic rights-of-way.



Annual City &County
Spending Tied to Rights-of-Way

These local public systems in 1992 represent more than $115 billion
in locally-raised property taxes, sales taxes, user fees and other charges.



Selected Federal Statutes
Affecting Systems Operating in

Local Rights-of-Way
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SUMMARY

One of the primary responsibilities of local government is to build and maintain streets
and sidewalks (public rights of way) to safely and efficiently carry traffic in the community's
commercial and residential districts. Above the surface, vehicular and pedestrian traffic is
transitory in natUre. The direction, routing, and speed of such traffic can be easily altered
according to the community's changing needs.

Below the surface, however, a variety of users place permanent facilities that cannot
easily be removed, repaired, or relocated. Among the facilities permanently placed within the
public rights of way are water mains, natural gas pipes, sewage systems, power lines, high­
pressure steam ducts, telephone wires, and cable television system cables. Right of way is a
limited public resource that must accommodate every users' unique system design, specific
space and depth requirements, and panicular maintenance techniques and schedules. The
result is a complex underground system crowded with numerous users all providing essential
utilities to the community.

Given the volatility of the gas, water, power, and steam facilities that coexist with the
telecommunications facilities in the public rights of way, any user's facility placement,
maintenance, and repair work creates a potential public safety hazard. Public safety is also a
concern when surface traffic is rerouted or when the street or sidewalk is improperly
~. In order to protect the public safety as well as the existing facilities of other users,
local governments must encourage safe and efficient rights of way practices through effective
management processes.

There are many factors that must be addressed during the ongoing management process,
including: obtaining proof of compliance with all electrical, construction, and engineering
standards; coordinating road cuts, facility locates, and map updates of multiple users; assigning
short-term road repair responsibilities; and setting long-term road maintenance goals. Local
governments use these procedures to protect the facilities of all rights of way occupants and to
develop safe and efficient streets and sidewalks.

As more users seek to enter the rights of way t public safety concerns intensify and
management costs escalate. With each additional enttant into the rights of way, local governments
face increased road replacement costs. Local governments and citizens also face indirect costs such
as increased travel time, loss of access and trade to local businesses, and increased noise pollution
and visual intrusion. The rent occupants pay to local governments for the permanent use of the
rights of way helps to defray only a portion of these costs. Without the ability to receive fair and
reasonable compensation for the use of the public rights of way from all private users, local
governments will be forced to raise taxes in order to cover the increased rights of way costs
associated with telecommunications competition.

NATOA, June 1995
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· COMPLEX AND .CROWDED
RIGHTS OF WAY

Below the surface, a variety of users place permanent facilities that cannot easily be
removed, repaired, or relocated. Among the facilities pennanently placed within the public
rights of way are water mains, natural gas pipes, sewage systems, power lines, high-pressure
steam duets, telephone wires, and cable television system cables. Right of way is a limited
public resource that must accommodate every users' unique system design, specific space and
depth requirements, and particular maintenance techniques and schedules. The result is a
complex underground system crowded with numerous users all providing essential utilities to
the community.



TYPICAL SUBSURFACE FACILITIES
Source: u.s. Department ofTTansportation, FHA Highway/lIlilily GuUk;, June /993.
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TYPICAl, CROSS SECTION Ol? I..OCAl, STUEET
Source: u.s. Department ofTransportation, FHA JlighllilyLL!li1il.Y..-GJ!i~, June 199.1.
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TYPICAL COl\1PLEXITY OF LOCAL SUBSURFACE



PUBLIC SAFETY CONCERNS

Given the volatility of gas, water, power, and steam facilities that coexist with
telecommunications facilities in the public rights of ~y, any user's facility placement,
maintenance, and repair work creates a potential public safety haz3rd. Public safety is also a
concern when surface traffic is rerouted or when the street or sidewalk is improperly
repaired. In order to protect the public safety as well as the existing facilities of other users,
local governments must encourage safe and efficient right of way practices through effective
management processes.



aas blasts level two hOtMs
. .

. -
Rocky Mountain Haw.
Tuesday, March-U, 199!

DENVER
Two houses were le,eled alld other tea cia_led In .. explosion caused when a constrUdioIl crew
cut an II-loch hole ia a ...... PI IIae while instaIflDl cable teleYision conduit. Altbouah,
miraculously, no c:leadts resulted from the explosion, a.woman in one home was thrown fromtbe.:
second floor by the blast. A tlne-month-old baby suffered a broken collarbone. and a two-y--o.Id
child was cut by flying alass in a nearbyhome..::....


